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STATEMENT, 


As this cause appears here it is a contest between all parties 
to a partition suit on the one side (as appellants) and a pur¬ 
chaser of the lands, on the other,; and the only question is 
whether the title to the land is doubtful, so that the pur¬ 
chaser, Mr. Little, should not be required to comply with his 
contract to purchase. . 

The facts are as follows: 

Hugh McCaffrey, owner of this property and other, died, 
leaving as his only heirs his children, James B. and William 
H. and Francis T.' McCaffrey, Lizzie Manogue, and Mary 
A. Quigley, and a grandson Frank Foley, son of a deceased 
daughter (Rec., p. 9). 

By his will he devised to each of these heirs a ^ parcel of 
land. The devise in each case is unaccompanied with 
words of limitation, but that to JVIary A. Quigley is coupled 
with the requirement that—^ 

“She is to pay funeral expenses and any other legal 
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debts I may owe; also to care for my lot in Mount 
Olivet Cemetery (Rec., pp. 7, 8), 

The grandson Frank Foley is under the age of 21 years, 
as are also two children (heirs) of the daughter, Mary A. 
Quigley, who died July 16, 1897. 

By the will of Hugh McCaffrey the lot here in question 
(part lot 20, square 841) was devised to his son Francis T., 
who afterward, October 28, 1898, died testate. His will de¬ 
vised his entire estate to his brothers and sister, William H. 
and James B. McCaffrey and Lizzie Manogue in equal 
shares “in fee simple” (Rec., p. 3). 

The bill of complaint, filed by the two brothers against 
Mrs. Manogue, prayed a sale for purposes of division of pro¬ 
ceeds. The court decreed such sale, (Rec., p. 4), and the. ap¬ 
pellee, Mr. Little,bought at the price of |9,100, of which hepaid 
|200 to the trustees as earnest money. He then procured 
the title to be examined, and, on obtaining a report from th^e. 
Columbia Title Company, objected to the title as defective, 
and asked to be relieved from his purchase. The .trustees 
opposed his contention, insisting that the title is not doubt¬ 
ful but .is good and marketable, but the court relieved him 
of his purchase, and ordered the return to him of his deposit 
(Rec., p. 12). From this order the complainants and the 
defendant appealed (Rec., p. 13). 


ASSIGNMENTS OP ERROR. 

I. 

The court erred in holding that the title which might be 
conveyed by the trustees was doubtful and unmarketable. 

II . 

The court erred in relieving the purchaser of his purchase 
of such title, and in directing the return to him of the earn¬ 
est money. 
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ARGUMENT. 

The purchaser in his petition to be relieved,-states no 
ground of objection to the title (Rec., p. 6), but the report 
of the Columbia Title Company; suggests the following a« 
possible defects, for it is to be observed that it does not take 
the ground with any. degree of positiveness that they are 
defects: 

First: The devise from Hugh. McCaffrey was without 
words of limitation. 

Second: Creditors of Francis T. McCaffrey have filed a 
bill to subject this real estate to pa^’^ment of their debts. 

Third: The probate of the will of Fraticis T. McCaffrey 
is not conclusive upon, his minor heirs. 

It will be seen that the contention of the appellahts is not 
captious or technical; it is of the greatest moment to them 
that the title be declared good. If declared defective -upon 
either the first or the third of the grounds stated there is no 
way whatever in which it can be cured until the youngest 
’of Francis T. McCaffrey’s heirs shall come of age. Such de¬ 
cree will also affect in like manner all other titles acquired 
under Hugh McCaffrey’s will. 

I. ■ 

Although there were no words of inheritaiice in the de¬ 
vises of Hugh McCaffrey’s will, the devise to Mary A. 
Quigley charged her with payment' of the testator’s debts. 
This— 

“had the legal effect to enlarge to a fee simpley 
not only tlm devise to said'Quigley but also the de¬ 
vises to the other children.” 

This is tlie legal conclusion reached by,the title com¬ 
pany’s report and it is sustained by authority. 

That Mrs. Quigley took a fee simple cannot be doubted 
for a moment. It has been long established that a condi¬ 
tion or direction imposed on a devisee enlarges a devise 
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mthout words of limitation to an estate in fee simple. The 
ground upon whick this rule of construction has keen estab¬ 
lished, is that,.unless the devisee were to take a- fee, he might 
in the event be a loser by the devise, since he might die 
before he had reimbursed himself the amount of the charge; 
and it applies therefore to every case in which a loss is 
possible. 

3 Powell on Devises, by Jarman, p. 379. 

Lithgur vs. Kavenagh, 9 Mass. 161. 

Farrar vs. Ayres, 5 Pick. 404.. 

And it is also established that where from the fact of such 
condition in one of several devises, it is manifest the tes¬ 
tator intended to pass a fee in such devise, the fact that in 
the others he has used similar terms (although without at¬ 
taching conditions), will, in the absence of words of con¬ 
trary import, establish a like intent in those other devises, 
and the beneficiaries will take in fee. 

The precise point was passed upon in Cook et al. vs, 
Homers, 11 Mass. 529 (decided in 1814). Two parcels were 
devised to children upon condition of payment of certain 
sums, and a third parcel to a grandson, without condition, 

• and without words of inheritance. The court said : 

“ Here two estates in fee are created by the will 
clearly according to the intention of the testator; and 
yet he left that intention wholly unexpressed by any 
words made use of by him in the respective devises. It 
is hence probable that the testator did not know the 
use of technical language; and we cannot infer an 
intention to give a life estate onl^^ to Gregory, merely 
because we find no estate whatever expressed.” 

To the same effect and in recognition of the same prin¬ 
ciple is Butler vs. Butler, 2 Mackey ,96,104., a devise to 

two sons without words to indicate what estate was to be 
taken by them, was held to be an estate in common in fee 


r 




simple because of tbe meaning to that effect given to similar 
language in another clause. The court said ; 

^‘ And inasmuch as he used the same phraseology 
in the following clause we think he used it in the 
same sense there. The authorities seem abundantly 
to justify us in translating a meaning which the 
context gives to language employed in one clause to 
the same language employed in another.” 

a 

The decision in Cook vs. Holmes, delivered by Parker, 
C. J., in 1814, has never been attacked or disaffirmed in 
any court, so far as we have ascertained, and we submit is 
to be taken as settling the law on the point involved. 

In the case at bar the intention of the testator to devise a 
fee to each devisee cannot be doubted. He was providing for 
all his heirs, dividing his estate among them; it is not in the 
least probable that his purpose was to give none of them in, 
fee, and yet make no disposition over of a remainder. 

II. 

The pendency of the suit of Francis McCaffrey's creditors is 
not a defect of title. This matter is wholly within the con^ 
trol of the court, as pointed out in the answer of the tfus*: 
tees (Rec. p. 9). The right of the creditors is only to be 
paid their debts. This being so, the court might and 
should order in this cause that the trustees withhold enough 
of the proceeds of sale to satisfy the claims set up in the 
other cause, and direct a consolidation of the two causes. 

III. 

The third proposition is that because Francis McCaffrey 
left infant heirs who under the law, may contest his will at 
any time within one year after attaining full age, the title 
attempted to be passed by that will, perfectly good upon its 
face, is to be held doubtful and unmarketable during the 
whole period of the infancy of those heirs. This is a most 
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dangerous doctrine, and, if established, will unsettle many 
titles, and affect disastrously the property of many .people. 
No widow will have good title to lands devised her in fee 
by her deceased husband until his youngest child shall 
attain full age and one year, and all her holdings will be 
marked doubtful and unsalable because of the remote possi- 
hility that one of the children may question the will. Here 
no one has questioned Francis T. McCaffrey’s will, and only 
because two of his sister’s children are infants, the purchaser. 
asks that the title to his devised lands is to be held doubtful 
and unmarketable. This never has been so held, and we sub- 
.mit should not be so .held now. The parties have no wish to 
require the purchaser to. take a title which he cannot sell 
or dispose of if he will,,but we submit that-this title is with¬ 
out flaw, and that he shows no cause wh}’' he should not be 
required to take it. The order relieving Mn. Little from 
his purchase and directing.a return of his deposit should 

be reversed. ’ V 

. 'A. A. BIRNEY, 

0. B. HALLAM, 

H. F. ^VOODARD, 

Counsel for Appellants. 
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WILLI4M H. Mc^OAFFElY ET 


RICHARD M. LITTLE, Appellee 


This is m appeal by tha o|vrners of eePtaiE real estate, 
which ip a partition proceeding had been sold court 
trustees appointed for that purpose, from an order of the 
lower court, sitting as an equity court, relieving the ap¬ 
pellee, who had purchased the property at the trustees’ sale 
for $9,100, from his purchase, vacating the sale and requir¬ 
ing the IrUstees to return to the purchaser a^^^^ of $200 
that he had made at the time of the eale. 

The order appealed from was passed before the sale, whieh 
had been reported by i^ ^petees, had confirmed, the 
appellee having shown Cause in this petition and its exhib^ 
why the sale should not be ratified. 

The appdlleo, after bidding the property in at^the trustees* 
SaH capsed^m title to be examined by the Columbia Title 
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Company of this city, and that company, by its president, 
advised against the acceptance of the title which the trustees 
could pass. The grounds of those objections will be found 
set out in the certificate of title (E.ec., pp. 10,11,12). 

The matter was submitted by the parties to the lower 
court upon the petition of the appellee, the purchaser, and 
the exhibit to his petition, which was the certificate of title 
referred to, and the answer of the trustees, and the court, as 
stated, relieved the appellee from his purchase. 

The objections of the appellee to the title offered him by 
the trustees are as follows: (1) That the title of the trustees 
to the premises in question, 519 East Capitol street, is that 
of Francis T. McCaffrey, who acquired title under the will 
of his father, Hugh McCaffrey, and that it is questionable 
whether the clause in the will of the latter devising the 
property to Francis T. McCaffrey gives the latter a life estate 
or a fee in the property, the devise being without words of 
limitation or description of the extent of the interest devised ; 

(2) that the probate of the will of Francis T. McCaffrey 
under which the trustees take title is not conclusive upon 
his^ minor heirs, who have a right to contest the validity 
of his will after they shall have attained their majority ; 

(3) that a bill in equity is pending, known as equity cause 
20558, by the creditors of said Francis T. McCaffrey for the 
sale of the premises in question. 

1 . 

It is, or was prior to the passage of the code, unquestion¬ 
ably the law of this District that a simple devise of land, 
without any words of limitation, creates a life estate only. 

McAleer v. Schneider^ 2 App. D. C., 467. 

3 Jarman on Wills, p. 20. 

But it is claimed by the appellants that a prior devise in 
Hugh McCaffrey’s will to another devisee, Mary A. Quigley, 
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who is charged with the payment of the testator’s debts, 
had the effect to enlarge not only that devise to a fee-simple, 
hut also the devises to the other devisees named in the will, 
including the devise to Francis T. McCaffrey. The devise 
to the first devisee, Mary A. Quigley, is of certain real estate, 
and— 

“Also any money in bank to my account at the time of 
my death, also any money due to me, also any building- 
association stock. She is to pay funeral expenses and any 
other legal debts I may owe, also to care for my lot in Mount 
Olivet cemetery ” (Rec., p. 8). 

It is submitted that it may well be held to have been the 
intent of the testator to charge the payment of his debts 
upon the personalty only bequeathed to Mary A. Quigley, 
and not upon the real estate devised to her. It is not true 
that this exact point was passed upon, as stated in appel¬ 
lants’ brief, in Gooh v. Holmes, 11 Mass., 529. Nor was this 
point passed upon in any of the other cases cited in appel¬ 
lants’ brief The court in that case, in speaking of the devise 
in the will there under consideration, which it was contended 
operated to enlarge the other devises, said: 

“ But the law construes this to be a devise in fee-simple 
because, the land being burdened with the payment of one- 
half the income to the widow of the testator, and with the 
payment of the legacies, such must have been the intention 
of the testator.” 

The legal conclusion reached by the title company in the 
case at bar is not as stated in appellants’ brief at page 3, 
but is simply that the devise to Mary A. Quigley may have 
had the legal effect to enlarge to a fee-simple, not only the 
devise to her, but also the devises to the other children of 
Hugh McCaffrey. 

A purchaser will not be required to complete a sale where 
the title depends on the construction and legal operation of 
some ill-expressed and inartificial instrument, and the court 
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hoid^ the conclusion it arrives at to be open to reasonable 
doubt in some other court. 

Fry on Spec. Per., 870. 

Alexander v. Mills, L. R., 6 Ch., 132. 

Pyrhe r. Waddingham^ 10 Hare, 1; 17 Eng. L. & Eq., 
534. 

For example, where it is doubtful whether a husband took 
a life estate or a fee under his wife’s will. 

Butts r. Andrews, 13d Mass., 221. 

Cunningham r. Blake, 121 Mass., 333. 

Or where it is doiibtful whether a corporation Under a 
conveyance to its president, “ his successOlrs and assigns^” 
but without words of ihheMtaiice, took an estate in fee. 

Cornell v. Andrews, 37 K. J. Eq., 7. 

See also: 

Butts V. Andrews, 136 Mass., 221. 

Jeffries v. Jeffries, 117 Mass., 184. 

Story’s Eq. Jur. (13th ed.), sec. 749. 

II. 

The next objection of the appellee is that the infant next 
of kin, of whom there are two (Rec., p. 9), of Francis T. 
McCaffrey, whose title, if he took a fee-simple under his 
father’s will and not a life estate, passed to the trustees, 
have a right to contest the validity of his will after they 
shall have attained their majority. 

The act of June 8^ 1898 (30 Stat., 437), section 5, provides 
that ‘^any person interested in said probate, who at the time 
of the final decree admitting any will and testament to pro¬ 
bate and record, is within the age of twenty-one years, may 
file a caveat to said will within one year after be becomes of 
age.” And the code contains a similar provision. (See 
Code, sec. 137, p. 27.) 








Tbig objection, if sustained, would, it is stated by tbe 
pellalits in their brief, establish a niost dahgeroiis doctririo 
arid ufisettle many titles and affect disastfoUsly the property 
of niatiy people. Butj it is submitted, that We are riot deal¬ 
ing here with results, but with the condition that cOrifrOrits 
this purchaser. The danger wOtild be as great to hirri if he 
were compelled to take this property arid pa}^ |9,100 for it' 
as it is to the appellants. And if he is corripelied to take 
the property, it is too clear for argument that he would take 
it subject to this right on the part of the infants. 

The rule that a purchaser will riot be cOiripelled to take a 
doubtful title applies with special force Where irifarits ate 
not concluded by the judgment or decree in proceedings for 
the sale of lands in which they are interested.* 

James v. Meyer, 41 La. An., 1100; 7 So. Rep., 618. 
Maupin on Marketable Title, sec. 298. 

And there seems to be no reason why this principle should 
not be applied where infants are not concluded by the pro¬ 
bate of a will under which the trustees claim. 

III. 

/ The third objection of the appellee is that there is now, or 
was prior to the passage of the order appealed from, a cred¬ 
itors’ suit pending to subject Francis T. McCaffrey’s interest 
in the real estate in question to the payment of his debts. 
What the amount of those debts is, or whether they are 
just debts, does not appear. It is suggested in the appel¬ 
lants’ brief that the court might, and should, order in this 
case that the trustees withhold enough of the proceeds of sale 
to satisfy the claims set Up in this creditors’ suit and direct 
a consolidatiori of the tWo causes. But, for all that ap¬ 
pears in this record, the claims of the creditors may amount^ 
to more than the purchase price of the property.. Theft# 
too, it is not even suggested by the trustees that-sUOh’an 
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order of the court would result in the dismissal of the cred- 
tors’ suit, which is a lis pendens against the property. Some 
of the creditors may be dead, infants may be interested in 
their estates, or administration may not have been granted 
upon such estates, and many months might have to elapse 
before the suit could be dismissed, provided the court would 
make such an order. It is also suggested that the court 
might direct a consolidation of this cause and the creditors’ 
suit, but it is significant that although the trustees in their 
answer to the appellee’s petition (Rec., p. 9) state that it is 
within the power of the court to order such a consolidation, 
and that a motion to accomplish that purpose has been or is 
about to he filed, no such step was taken and no such order 
was made prior to the passage of the order appealed from. 

IV. 

A purchaser can require a title such as a prudent man, 
well advised as to the facts and their legal bearings, would 
he willing to accept. 

Maupin on Marketable Title, sec. 283, citing— 

Todd V. Union Dime Sav. Inst, 128 N. Y., 636. 

The doubts must be such as will affect the market value 
of the estate. 

Id. 

A marketable title is one that will bring as high a price 
in the market with the purchaser’s objections to its suffi¬ 
ciency as without. 

Parmly v. Head, 33 Ill. App., 134. 

What matters of law or what matters of fact are sufiicient 
to make a title so doubtful as to be unmarketable cannot be 
indicated by positive rules. Facts or questions which pre¬ 
sent no difiiculties to one judicial mind may in the opinion 
of another raise insuperable objections to the title. It is ob- 
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vious that the existence of a “ fair and reasonable doubt ” as 
to the title must depend upon the capacities of the judge to 
whom the question is addressed. “ Practically the judge 
acts upon his own doubts.” 

Maupin on Marketable Title, sec. 283, citing Atk. on 
Marketable Title (Law Lib.), ch. 1; Sugden on Vend. 
(8 Am. ed.), 479 (387). • 

In the present case, to say nothing of the doubts in the 
mind of the president of the Columbia Title Company as to 
the validity of the title offered, we have the very pregnant 
and significant fact that a justice of the lower court, upon a 
full presentation to and argument of the matter before him, 
expressed his opinion (as evidenced by the order appealed 
from) that the title of the trustees is a doubtful one. 

“ The purchaser is entitled to require a marketable title, 
and the judge whose decision is appealed from having pro¬ 
nounced the title bad, I think that we ought not to force it 
upon the purchaser, unless we can come to the conclusion 
that his opinion is clearly erroneous.” 

Collier v. Bean, L. P., 1 Ch. App., 81. 

If there is such doubt as to make it probable that the pur¬ 
chaser’s rights may become a matter of investigation [not 
litigation], he will not be compelled to complete the pur¬ 
chase. 

Per Tindal, C. J., in Carling v. Shuttleworth, 6 Taunt., 

121 . 

/ 

If the opinion of the court regarding a title might be 
fairly questioned by competent persons, the title must be 
considered doubtful. 

Adam’s Eq., 198. 

Hyrriers v. Beach, 6 Mo. App., 511. 

2 Beach Mod. Eq. Jur., sec. 606. 








A purchaser will not be required to take the title where 
the probability of litigation ensuing against him in respect 
of the matter in doubt is considerable, or, as it was put by 
Alderson, B., where there is a reasonable decent probability 
of litigation.” 

Fay in Spec. Per., sec. 870, citing Cattell v, Gorrall, 4 
Y. and C. Ex., 237. 

The court, to use a favorite expression, will not compel 
the purchaser to buy a lawsuit. 

Price V. Strange, 6 Madd., 159,165. 

Sharp V. Adcock, 4 Russ., 374. 

Haseltine v. Simmons, 6 W. R., 268, 

Pegler v. White, 33 Beav., 403. 

Gans V. Renshaw, 2 Pa. St., 34; 44 Arn. D., 152. 

If there be any reasonable chance that some third person 
may raise a question against the owner of the estate after 
the completion of the contract the title will be deemed un¬ 
marketable. 

Seaman v. Vawdrey, 16 Ves., 390. 

Generally, it may be said that the opinion of the court 
upon any question of law on which the title depends will- 
not render the title marketable if the court thinks another 
judge or other competent person might entertain a different 
opinion on the same question. 

2 Beach Mod. Eq. Jur., sec. 606. 

The test as to whether a title is doubtful or not upon a 
question of law has been held to be the certain conviction 
of the court, in deciding the point, that no other judge would 
take a different view. 

2 Dart, Vend., 1102. 

Rogers v. Waterhouse, 4 Drew, 32. 

Pegler v. White^ 33 Beav. 

Howe V. Hunt, 31 Beav., 420. 
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Inasmuch as the purchaser may suffer a heav}^ loss if 
compelled to take a doubtful title, and the vendor can 
suffer only the temporary inconvenience of delay if his title 
be good and the purchaser be relieved, the inclination of the 
court is in favor of the purchaser, and the burden devolves 
upon the vendor to show a title free from all reasonable 
doubt. 

Burroughs v. Oakley, 3 Swanst., 159. 

Hendricks v. Gillespie, 25 Grat., 181,197. 

Sturtevant v. Jacques, 14 Allen (Mass.), 523.. 

Richmond v. Gray, 3 id,, 25. 

* 

V. 

The language of this court in the case of Trust Company v. 
Muse, 4 App. D. 0., 12, 24, in which a purchaser at a judi¬ 
cial sale was relieved of his purchase, is peculiarly applica- 
able to and appropriate in the discussion of the case at bar. 
The court sav: 

“ Where such doubts are raised against the title as are' 
raised here, and which, whether well or ill founded, are not 
unreasonable and frivolous, and where there is no one be¬ 
fore the court of the class of those who would be entitled to 
the remainder declared by the testator, it is not at all clear 
that those in remainder would be bound by any decree that 
would be made in the case, and it would not be equitable, 
in our opinion, to require the purchaser to consummate the 
sale.” 

And so, in this case, where it is doubtful whether Francis 
T. McCaffrey took a life interest, or fee in the real estate in 
question, would it not be a great injustice to compel the 
appellee to pay |9,100 for this property (estimated by two of 
the appellants in their petition for the partition, by the 
way, to be worth only $6,000—Rec., p. 2) and then live in 
daily expectation of having his title assailed by those who 
would be entitled to the remainder if a life estate only 
2 
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passed 'by^Hugh MeCafffey*S'will ; and ’iidt only ?tbis, but 
also in the knowledge‘that when the infant djeii’S-atdaw of 
Francis T. M'cCaifre}^^shall haveattained'their majority they 
'also will ‘be entitled also to'assailiiis title by -hling-a caveat 
to their father’s will. ^Neither the -possible 'remaindermen 
mor the infants are parties to^the< cause in which this appeal 
is taken, and would not be concluded by any order or<de¬ 
cree passed therein. 

.. And it is**not'thought improper to ^call -the count’s atten¬ 
tion to the fact that?the.vchildren of ‘Hugh McCaffrey have 
been in litigation for years over Ibis will, and ^this court has 
had occasion to pass upon its validity. (See 13 App. D. C., 
455.) Such litigious persons, it is submitted, would not be 
slow to take advantage of opportunities to indulge in 
ffurtlier litigation; and it would be manffestly unfair to com¬ 
pel an innocent purchaser, at large expense,'to;;gratify such 
propensities on ’ th eir part. 

Ghas. .Gowoks Tucker, 

Attorney far ' Appellee. 













